
Precedent 2(e)(2) Three-way Confidentiality Agreement

This confidential disclosure agreement (CDA) should be used when three parties are in
discussions about a possible arrangement between them and each party needs access to the
confidential information of the other two parties in order to decide whether or not to enter
into the arrangement.

This precedent is based on the detailed two-way CDA set out at Precedent 2(e) and has
been amended to take account of the third party. There are four other precedent CDAs
included in this work, namely: (1) a very simple CDA, drafted as a one-way agreement in the
form of a letter, is set out at Precedent 2(d); (2) a very simple two-way CDA (also drafted in
the form of a letter) is set out at Precedent 2(d)(1); (3) a more detailed two-way CDA is set
out at Precedent 2(e); and (4) a more detailed one-way CDA is set out at Precedent 2(e)(1).
As many of the footnotes relevant for this precedent have already been included in the
other four CDA precedents, not all are repeated here.

In England, confidential information is to some extent protected by the equitable law of
confidence, and in some other European countries, laws of unfair competition may be
relevant; but it is always best to execute a formal confidentiality agreement (or to include
binding confidentiality provisions in a letter of intent or term sheet), both to provide
additional contractual protection and to make it clear to the receiving party that the
information was imparted in confidence (an essential precondition for the equitable
protection).
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Three-way Confidentiality Agreement

This Agreement dated [insert] 20[—] is between: 1

(1) [Name of Company A] [, a company incorporated in - under company registration
number —], whose principal place of business is at [address];
(2) [Name of Company B] [, a company incorporated in - under company registration
number —], whose principal place of business is at [address]; and
(3) [Name of Company C] [, a company incorporated in - under company registration
number —], whose principal place of business is at [address]. 2

Background: 3

A. The Parties wish to hold discussions between them about [summarize the subject of the

discussions].
B. In order to consider whether to enter into a further agreement with each other, each

Party needs to become acquainted with certain Confidential Information (as defined
below) of the other two Parties, and each Party is willing to grant access to its
Confidential Information to the other Parties, all in accordance with this Agreement. 4

The Parties agree as follows:

1 Definitions

In this Agreement, the following words shall have the following meanings:

Confidential

Information

Any and all of the following: 5

(a) Information that, if provided in documentary form or by way of a
model or in other tangible form, is marked or otherwise designated to
show expressly or by necessary implication that it is imparted in confi-
dence;

(b) Information that, if imparted orally or visually, the Disclosing
Party or its representatives informed the Receiving Party at the time
of disclosure was imparted in confidence; 6

(c) any sample or article incorporating or derived from the Informa-
tion and whether or not provided by the Disclosing Party;

(d) any note or record of any Confidential Information imparted
orally; [and] 7

(e) any copy of any of the foregoing[; and

(f) the fact that discussions are taking place between the Parties].

Disclosing

Party

A Party that discloses Confidential Information directly, or via an-
other Party, to a Receiving Party under or in anticipation of this
Agreement.
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1 This should be the date on which the last party signed. The convention among English lawyers is to
write this date in once all parties have signed. English law agreements may have a separate ‘Effective
Date’, usually set out in the definitions clause, which may be prior to the date of execution.

2 The full name, legal status, and address of each party to the agreement should be stated, so that it is
clear which legal entity is liable to perform the agreement and where any notices should be sent. It is
recommended that a short form of the company’s name be used in the agreement (eg ‘Glaxo’). The
purpose of these references is to identify the parties in an unambiguous manner, which may be
important if the agreement has to be enforced. It is possible to include affiliates of an entity within the
defined term ‘Party’, where appropriate and agreeable, although the draftsman should be careful to
avoid any confusion as to who the contracting parties are.

3 These preliminary paragraphs, sometimes known as ‘recitals’, ‘whereas clauses’, or the ‘preamble’,
provide a convenient summary of the transaction. They can be omitted if not considered useful. If
used, they should be clearly separate from the main body of the agreement (as in this case, where they
are separated by the phrase, ‘The Parties agree as follows’). Care should be taken not to include
substantive obligations in the recitals—these should appear in the main body of the agreement.

4 This sentence may be augmented with a reference to the defined ‘Permitted Purpose’ of the agreement.

5 In English law, confidential information is defined as information that (i) has the necessary quality of
confidence about it (ie where the owner reasonably believes that the information is confidential and
that its disclosure would be injurious to it or advantageous to its competitors), and (ii) has been
imparted in circumstances in which the recipient ought reasonably to have known that the information
had been imparted in confidence (Coco v AN Clark (Engineers) Ltd [1968] FSR 415). Thus, part of the
purpose of a confidentiality agreement is to make it clear to the receiving party that the information
disclosed is to be regarded as confidential.

6 A requirement that confidential information disclosed orally or by visual observation (eg on a tour of
a manufacturing facility) is identified as confidential at the time of disclosure or observation and
confirmed in writing within a set period (eg 30 days) after disclosure or observation is sometimes
included here. However, in the UK author’s experience such requirements are rarely, if ever, complied
with, so including such a requirement could be damaging to the disclosing party’s interests.

7 Alternatively, the agreement could provide that all orally or visually imparted confidential information
should be recorded in writing. This will make it clear exactly what information falls under the
agreement, but may be difficult to comply with if there are to be informal discussions between the
parties. It may be preferable, therefore, to provide that orally imparted information, if stated to be
confidential, must be treated as confidential information whether or not it is recorded in writing.
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[Disclosure

Period

[—] months from the date of this Agreement. 8 ]

Information Information provided directly or indirectly 9 by a Disclosing Party to a
Receiving Party in oral or documentary form, by way of models, bio-
logical, or chemical materials,10 or other tangible form, or by demon-
strations or other visual means, and whether [before,11 ] on, or after the
date of this Agreement.

[Obligation

Period

[—] years from the date of this Agreement.] 12

Parties [Company A], [Company B], and [Company C]; and ‘Party’ shall mean
any one of them.

Permitted

Purpose

[The Receiving Party’s evaluation13 of the Confidential Information in
order to decide whether or not to enter into a further agreement with the
Disclosing Parties in relation to [mention the nature of the proposed collabora-

tion between the Parties].]

Receiving

Party

A Party that receives or obtains Confidential Information directly, or
via another Party, from a Disclosing Party.

2 Obligations of confidentiality and non-use

Each Receiving Party undertakes:

2.1 to keep all Confidential Information obtained directly or indirectly from any Disclos-
ing Party secret at all times;

2.2 not to disclose such Confidential Information, or allow it to be disclosed in whole or
in part or in summary, to any third party except in accordance with the provisions of
this Agreement or with the prior written consent of the Disclosing Party;

2.3 not to use such Confidential Information in whole or in part for any purpose,
whether commercial or non-commercial, except for the Permitted Purpose;14

2.4 to make [no copies of such Confidential Information] [only such limited number of
copies of such Confidential Information as are required for the Permitted Purpose];

2.5 to take all proper and reasonable measures to ensure the confidentiality of such
Confidential Information;15

2.6 [to provide to the Disclosing Party a report on any results obtained by the Receiving
Party when evaluating that Disclosing Party’s Confidential Information;16 ] and

2.7 to inform the Disclosing Party immediately if it becomes aware of the possession,
use, or knowledge of any of that Disclosing Party’s Confidential Information by an
unauthorized person, and to provide any assistance in relation to such unauthorized
possession, use, or knowledge that the Disclosing Party may require. 17
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8 A disclosure period (perhaps six months) should be defined if the parties want to set a limit to the
period within which they will disclose information to each other. On the expiry of the disclosure
period, the agreement will terminate, but the parties’ obligation of confidentiality will continue for the
longer obligation period (perhaps five years) defined later in clause 6.2. It should be noted that if the
disclosure period is defined as a term, then any information disclosed after the expiry of the disclosure
period will not be covered by the agreement.

9 The phrase ‘directly or indirectly’ is useful from the disclosing party’s point of view because it includes
information passed to the receiving party by way of a consultant, an affiliate, or another third party on
behalf of the disclosing party. From the receiving party’s perspective, however, such a phrase may
create too much uncertainty, and it may be deleted in negotiation.

10 This provision means that any materials provided are included in the definition of confidential
information. If materials are to be a major focus of the parties’ discussions, a separate material transfer
agreement could be used as well: see Precedent 2(f).

11 Where there are marking obligations or time frames, the term ‘before’ may not be appropriate.

12 The obligation period should be defined unless the receiving party’s obligations are to last without
limit of time (in which case, the agreement may not be upheld by the court: cf clause 6.2 and note).
How long the obligation period should be will depend on the shelf life of the information; a period of
five or 10 years may be appropriate for information that is not a trade secret.

13 Alternatives to the term ‘evaluation’, eg ‘consideration’ or ‘review’, may be used where there is
sensitivity to the term or an express prohibition of evaluation, analysis, reverse engineering, etc.

14 It is important to include a restriction on the receiving party’s use of the confidential information, as oth-
erwise it may be able to gain a commercial advantage by using the information without disclosing it.

15 The disclosing party may wish to include more explicit requirements here, such as: requiring the
receiving party to keep the information in a locked cabinet to which only named individuals have
access; keeping a log of all occasions on which the information is accessed; prohibiting the making of
copies; keeping a log of any copies made and to whom they are provided; requiring all copies to have
a unique identification number; and limiting access to the information to named individuals or to those
who have signed a specifically tailored confidentiality undertaking. In addition, the degree of care that
the receiving party must exercise with respect to maintaining the confidential information could also
be stated here. For example, the agreement could require that the receiving party treat the confidential
information with the same degree of care that it treats its own highly valuable confidential information,
which must include at a minimum a reasonable standard of care.

16 This will be a useful provision to include if the disclosing party permits evaluation and wishes to know
the results of any experiments conducted by the receiving party. This provision could also require that
the report contain a summary of the results and clarify whose confidential information the report will
be deemed to be.

17 The draftsperson may wish to expand on this provision, for example by specifying how the receiving
party should determine that the possession of the confidential information is unauthorized, the type of
assistance the receiving party is obliged to provide, and which party bears the costs of providing
suchassistance.
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3 Exceptions

The obligations of confidentiality and prohibitions of use set out in this Agreement shall
not apply to any Confidential Information of any Disclosing Party that [the Receiving Party
can prove by means of written records that]: 18

3.1 was known to the Receiving Party before it was imparted by the Disclosing Party; or

3.2 is or becomes publicly known,19 through no fault of the Receiving Party;20 or

3.3 is received by the Receiving Party without restriction on disclosure or use from a third
party lawfully entitled to make the disclosure without such restrictions[; or

3.4 is developed by any of the Receiving Party’s employees who have not had any direct
or indirect access to, or use or knowledge of, the Confidential Information imparted
by the Disclosing Party]. 21

4 Disclosure to employees and advisers

4.1 Disclosure to officers, directors, and employees. Each Receiving Party undertakes to
permit access to the Confidential Information of any Disclosing Party only to those of
its officers, directors, and employees who reasonably need access to such Confidential
Information for the Permitted Purpose, and on the condition that such officers,
directors, and employees shall have:

(a) entered into legally binding confidentiality obligations with the Receiving Party on terms that:

(i) are no less onerous than those set out in this Agreement; and
(ii) extend to such Confidential Information;

(b) been informed of the Disclosing Party’s interest in the Confidential Information and the provisions of

this Agreement; and

(c) been instructed and have agreed to comply with the provisions of this Agreement, including treating

the Confidential Information as secret and confidential in accordance with the provisions of this

Agreement. 22

4.2 Disclosure to professional advisers.23 Each Receiving Party undertakes to permit
access to the Confidential Information of any Disclosing Party only to those of its
professional advisers who reasonably need access to such Confidential Information
for the Permitted Purpose, and on condition that:

(a) the professional advisers have been provided with a copy of this Agreement;

(b) the professional advisers have agreed in writing to comply with the Receiving Party’s obligations

under this Agreement; and

(c) the agreement made between the Receiving Party and the professional advisers pursuant to this

Clause 4.2 shall provide that the Disclosing Party shall be entitled to enforce it as a third-party

beneficiary.
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18 The draftsman should consider whether this phrase should apply to all of the following exceptions or
only to some of them. Sometimes a phrase such as ‘reasonable written evidence’ is preferred.

19 Sometimes a phrase such as ‘in the public domain’ is seen, but that phrase may imply that the
information must be both publicly known and not subject to IP rights.

20 It should be noted that, under what is known as the (UK) ‘springboard doctrine’, the receiving party
may continue to be under an obligation of confidence for some time after confidential information has
been published by a third party, notwithstanding the provision of this clause. This obligation would
last as long as the receiving party’s use of the information would give it an unfair commercial advantage
as compared with those who discovered the information only when it became publicly known.

21 The disclosing party may prefer clause 3.4 not to be included if it doubts that the receiving party could,
after receiving the confidential information, genuinely develop the same information independently.

22 By requiring the receiving party to inform its employees that the confidential information is confiden-
tial and only to be used for the permitted purpose, this provision ensures that confidential information
disclosed to officers, directors, and employees will be protected by any provisions relating to
confidentiality and non-use in the employee’s contract of employment (and, in English law, his or her
common law duty of confidentiality to the employer).

23 Clauses 4.2–4.4 are typically combined into a ‘permitted third-party disclosure’ provision, which
would list those third parties to whom the receiving party is allowed to disclose the confidential
information. The list may include, for example, affiliates, agents, attorneys, financial advisers, accoun-
tants, investors, potential investors, lenders, licensees, sub-licensees, subcontractors, etc, all of whom
would be required to agree to terms of confidentiality and non-use no less stringent than those of the
receiving party.
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4.3 Disclosure to solicitors. Each Receiving Party undertakes to permit access to the
Confidential Information of any Disclosing Party to its solicitors only on condition
that the solicitors have confirmed that they will treat the Confidential Information as
if it were the Receiving Party’s confidential information and therefore subject to the
rules of the [Law Society of England and Wales]24 concerning client information.

4.4 Receiving Party’s obligations. Each Receiving Party shall [be responsible for taking
reasonable action to] ensure that all those to whom disclosure of, or access to, any
Confidential Information of any Disclosing Party has been given, including its officers,
directors, employees, professional advisers, and solicitors, comply with the provisions
of this Agreement [and shall be liable to the Disclosing Party for any breach of this
Agreement by any of the foregoing].

5 Disclosure to court25

To the extent that a Receiving Party is required to disclose any Confidential Information of
any Disclosing Party by order of a court or other public body that has jurisdiction over the
Receiving Party, it may do so, provided that, before making such a disclosure the Receiving
Party shall, unless the circumstances prohibit:

5.1 inform the Disclosing Party of the proposed disclosure as soon as possible (and if
possible before the court or other public body orders the disclosure of the Confiden-
tial Information);

5.2 ask the court or other public body to treat the Confidential Information as confiden-
tial; and

5.3 permit the Disclosing Party to make representations to the court or other public body
in respect of the disclosure and/or confidential treatment of the Confidential Infor-
mation.

6 Return of information and property

6.1 Return of Information. At a Disclosing Party’s written request, [and at the end of the
Disclosure Period,]26 each Receiving Party shall:

(a) return immediately to the Disclosing Party (or, if the Disclosing Party so requests, destroy or erase) all

Confidential Information of the Disclosing Party that the Receiving Party has received under this

Agreement and which may still be in its possession, including any copies made;

(b) permanently delete all electronic copies of such Confidential Information from the Receiving Party’s

computer systems;

(c) provide to the Disclosing Party a certificate, signed by an officer of the Receiving Party, confirming

that the obligations in this Clause 6.1 have been complied with; and

(d) make no further use of any of such Confidential Information. [The Receiving Party may, however,

keep one copy of such Confidential Information in its legal adviser’s files solely for the purpose of

enabling it to comply with the provisions of this Agreement.] 27
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